Nodal Protocol Revision Request


	NPRR Number
	612
	NPRR Title
	Reduction of Cure Period Subsequent to Event of Default

	Date Posted
	March 26, 2014

	
	

	Requested Resolution 
	Normal

	Nodal Protocol Sections Requiring Revision 
	9.11, Payment Process for CRR Auction Revenue Distribution

9.11.3, Partial Payments by Invoice Recipients for CRR Auction Revenue Distribution

9.13.2.3, Partial Payments by Invoice Recipients for Resettlement of CRR Balancing Account

9.19, Partial Payments by Invoice Recipients

16.11.6, Payment Breach and Late Payments by Market Participants

16.11.6.1, ERCOT’s Remedies

16.11.6.1.1, No Paymenst by ERCOT to Market Participants

16.11.6.1.2, ERCOT May Draw On, Hold, or Distribute Funds

16.11.6.1.4, Repossession of CRRs by ERCOT

16.11.6.1.6, Revocation of a Market Participant’s Rights and Termination of Agreements

16.11.6.2, ERCOT’s Remedies for Late Payments by a Market Participant

16.11.6.2.1, First Late Payment in Any Rolling 12-Month Period

16.11.6.2.2, Second Late Payment in Any Rolling 12-Month Period

16.11.6.2.3, Third Late Payment in Any Rolling 12-Month Period

16.11.6.2.4, Fourth and All Subsequent Late Payments in Any Rolling 12-Month Period

16.16.1, Counter-Party Criteria
22, Attachment A, Standard Form Market Participant Agreement

	Other Binding Documents Requiring Revision or Related Revision Requests
	None.

	Revision Description
	This Nodal Protocol Revision Request (NPRR) reduces the cure period for failure to make payment or transfer funds, provide collateral or designate/maintain an association with a Qualified Scheduling Entity (QSE), to one Business Day subsequent to written notification of the breach.  In addition, the NPRR clarifies that an Invoice payment from available security will be considered a Late Payment per Protocol Section 16.11.6; it eliminates discrepancies between Protocol and Standard Form Agreement language; and aligns terminology in Protocol Section 16.

	Reason for Revision
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  Addresses current operational issues.
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  Meets Strategic goals (tied to the ERCOT Strategic Plan or directed by the ERCOT Board).
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  Market efficiencies or enhancements
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  Administrative
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  Regulatory requirements
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  Other:  (explain)

(please select all that apply)
Reducing the cure period allows reduction of the collateral posted by Counter-Parties to cover their risk during the cure period.

Also, this NPRR provides clarification of the Late Payment status if past due Invoices are paid from existing collateral and contains clean-up items to ensure Protocol language with respect to Payment Breaches is consistent.  


	Business Case

	Qualitative Benefits
	· Reduction in credit exposure associated with two-day cure period, and a shortened collection period for Counter-Party Default.

	Quantitative Benefits
	

	Impact to Market Segments
	

	Credit Implications
	Yes:

· Implementation of the NPRR is expected to have positive credit implications in that it reduces the default time period, and therefore the associated credit risk.    

	Other
	


	Sponsor

	Name
	Mark Ruane

	E-mail Address
	mruane@ercot.com

	Company
	ERCOT

	Phone Number
	512-225-7094

	Cell Number
	

	Market Segment
	Not applicable


	Market Rules Staff Contact

	Name
	Kelly Landry

	E-Mail Address
	klandry@ercot.com

	Phone Number
	512-248-4630


	Proposed Protocol Language Revision


9.11
Payment Process for CRR Auction Revenue Distribution

Payments for Congestion Revenue Right (CRR) Auction Revenue Distribution (CARD) Invoices are due on a Business Day and Bank Business Day basis in a two-day, two-step process as detailed below.
9.11.3
Partial Payments by Invoice Recipients for CRR Auction Revenue Distribution

If at least one Invoice Recipient owing funds does not pay its CARD Invoice in full (short-pay), ERCOT shall follow the procedure set forth below:

(a)
ERCOT shall make every reasonable attempt to collect payment from each short-paying Invoice Recipient before any payments owed by ERCOT for that month’s distribution of CRR Auction Revenues is due to be paid to applicable Invoice Recipient(s). 

(b)
ERCOT shall draw on any available security pledged to ERCOT by each short-paying Invoice Recipient that did not pay the amount due under paragraph (a) above.  If the amount of any such draw is greater than the amount of the Market Participant’s cash collateral held in excess of that required to cover its Total Potential Exposure (TPE) (“Excess Collateral”), then a draw on available security for a short-paying Invoice Recipient shall be considered a Late Payment for purposes of Section 16.11.6, Payment Breach and Late Payments by Market Participants.
(c)
ERCOT shall offset or recoup any amounts owed, or to be owed, by ERCOT to a short-paying Invoice Recipient against amounts not paid by that Invoice Recipient and ERCOT shall apply the amount offset or recouped to cover payment shortages by that Invoice Recipient.

(d)
If, after taking the actions set forth in paragraph (a), (b) and (c), above, ERCOT still does not have sufficient funds to pay all amounts that it owes to CARD Invoice Recipients in full, ERCOT shall reduce payments to all CARD Invoice Recipients owed monies from ERCOT.  The reductions shall be based on a pro rata basis of monies owed to each CARD Invoice Recipient, to the extent necessary to clear ERCOT’s accounts on the payment due date to achieve revenue neutrality for ERCOT.  ERCOT shall provide to all Market Participants payment details on all short payments and subsequent reimbursements of short pays.  Details must include the identity of each short-paying Invoice Recipient and the dollar amount attributable to that Invoice Recipient, broken down by Invoice numbers.  In addition, ERCOT shall provide the aggregate total of all amounts due to all Invoice Recipients before applying the amount not paid on the CARD Invoice.

9.13.2.3
Partial Payments by Invoice Recipients for Resettlement of CRR Balancing Account
(1)
If at least one Invoice Recipient owing funds does not pay its resettlement CRRBA Invoice in full (short-pay), ERCOT shall follow the procedure set forth below:

(a)
ERCOT shall make every reasonable attempt to collect payment from each short-paying Invoice Recipient before any payments owed by ERCOT for that month’s distribution of resettlement CRRBA revenues is due to be paid to applicable Invoice Recipient(s). 

(b)
ERCOT shall draw on any available security pledged to ERCOT by each short-paying Invoice Recipient that did not pay the amount due under paragraph (a) above.  If the amount of any such draw is greater than the amount of Market Participant’s cash collateral held in excess of that required to cover its Total Potential Exposure (TPE) (“Excess Collateral”), then a draw on available security for a short-paying Invoice Recipient shall be considered a Late Payment for purposes of Section 16.11.6, Payment Breach and Late Payments by Market Participants.
(c)
ERCOT shall offset or recoup any amounts owed, or to be owed, by ERCOT to a short-paying Invoice Recipient against amounts not paid by that Invoice Recipient and ERCOT shall apply the amount offset or recouped to cover payment shortages by that Invoice Recipient.

(d)
If, after taking the actions set forth in paragraphs (a), (b) and (c) above, ERCOT still does not have sufficient funds to pay all amounts that it owes to resettlement CRRBA Invoice Recipients in full, ERCOT shall reduce payments to all resettlement CRRBA Invoice Recipients owed monies from ERCOT.  The reductions shall be based on a pro rata basis of monies owed to each resettlement CRRBA Invoice Recipient, to the extent necessary to clear ERCOT’s accounts on the payment due date to achieve revenue neutrality for ERCOT.  ERCOT shall provide to all Market Participants payment details on all short payments and subsequent reimbursements of short pays.  Details must include the identity of each short-paying Invoice Recipient and the dollar amount attributable to that Invoice Recipient, broken down by Invoice numbers.  In addition, ERCOT shall provide the aggregate total of all amounts due to all Invoice Recipients before applying the amount not paid on the resettlement CRRBA Invoice.
9.19
Partial Payments by Invoice Recipients
(1)
If at least one Invoice Recipient owing funds does not pay its Settlement Invoice in full (short-pay), ERCOT shall follow the procedure set forth below:

(a)
ERCOT shall make every reasonable attempt to collect payment from each short-paying Invoice Recipient prior to four hours preceding the close of the Bank Business Day Central Prevailing Time (CPT) on the day that payments by ERCOT are due to be paid to applicable Invoice Recipient(s). 

(b)
ERCOT shall draw on any available security pledged to ERCOT by each short-paying Invoice Recipient that did not pay the amount due under paragraph (a) above.  If the amount of any such draw is greater than the amount of Market Participant’s cash collateral held in excess of that required to cover its Total Potential Exposure (TPE) (“Excess Collateral”), then a draw on available security for a short-paying Invoice Recipient shall be considered a Late Payment for purposes of Section 16.11.6, Payment Breach and Late Payments by Market Participants.  ERCOT may, in its sole discretion, hold up to 5% of security (posted collateral) of each short-paying Invoice Recipient and use those funds to pay subsequent Settlement Invoices as they become due.  Any funds still held after the last True-Up Statements will be applied to unpaid Invoices in conjunction with the default uplift process outlined in Section 9.19.1, Default Uplift Invoices.

(c)
ERCOT shall offset or recoup any amounts owed, or to be owed, by ERCOT to a short-paying Invoice Recipient against amounts not paid by that Invoice Recipient, and ERCOT shall apply the amount offset or recouped to cover short pays by that Invoice Recipient.  ERCOT may, in its sole discretion, hold credit Invoices and use those funds to pay subsequent Settlement Invoices as they become due.  Any funds still held after the last True-Up Statement will be offset or recouped against unpaid Invoices in conjunction with the default uplift process outlined in Section 9.19.1.

(d)
If, after taking the actions set forth in paragraphs (a), (b) and (c) above, ERCOT still does not have sufficient funds to pay all amounts that it owes to Settlement Invoice Recipients in full, ERCOT shall deduct any applicable administrative fees as specified in Section 9.16, Administrative Fees, payments for Reliability Must-Run (RMR) Services, amounts calculated for Congestion Revenue Right (CRR) shortfall charges as specified in paragraph (3) of Section 7.9.3.3, Shortfall Charges to CRR Owners, and the CRR Balancing Account from the amount received or collected and then reduce payments to all Settlement Invoice Recipients owed monies from ERCOT.  The reductions must be based on a pro rata basis of monies owed to each Settlement Invoice Recipient, to the extent necessary to clear ERCOT’s accounts on the payment due date to achieve revenue neutrality for ERCOT.  ERCOT shall provide to all Market Participants payment details on all short pays and subsequent reimbursements of short pays.  Details must include the identity of each short-paying Invoice Recipient and the dollar amount attributable to that Invoice Recipient, broken down by Invoice numbers.  In addition, ERCOT shall provide the aggregate total of all amounts due to all Invoice Recipients before applying the amount not paid on the Settlement Invoice.

(e)
If sufficient funds continue to be unavailable for ERCOT to pay all amounts in full (excluding late fees) to short-paid Entities for that Settlement Invoice, and the short-paying Entity is not complying with a payment plan designed to enable ERCOT to pay all amounts in full (excluding late fees) to short-paid Entities, the following shall occur:

(i)
ERCOT will cease charging late fees to the short-paying Entity; provided however, that ERCOT may cease charging late fees earlier than 180 days following a short-payment of a Settlement Invoice if ERCOT, in its sole discretion, determines that the recovery of late fees from the short-paying Entity is unlikely; and 

(ii)
ERCOT shall uplift short-paid amounts through the Default Uplift process described below in Section 9.19.1 and Section 9.19.2, Payment Process for Default Uplift Invoices.

(f)
When ERCOT enters into a payment plan with a short-pay Invoice Recipient, ERCOT shall post to the Market Information System (MIS) Secure Area:

(i)
The short-pay plan;

(ii)
The schedule of quantifiable expected payments, updated if and when modifications are made to the payment schedule; and

(iii)
Invoice dates to which the payments will be applied.

(g)
To the extent ERCOT is able to collect past due funds owed by a short-paying Invoice Recipient before the default uplift process defined in Section 9.19.1, ERCOT shall allocate the collected funds to the earliest short-paid Invoice for that short-paying Invoice Recipient.  ERCOT shall use its best efforts to distribute collected funds quarterly by the 15th Business Day following the end of a calendar quarter for a short paying Entity when the cumulative amount of undistributed funds held exceed $50,000 on a pro rata basis of monies owed.  Subsequently collected funds that have not previously been distributed will be applied against unpaid Invoices in conjunction with the uplift process outlined in Section 9.19.1. 

(h)
To the extent ERCOT is able to collect past due funds owed by a short-paying Invoice Recipient, after the default uplift process defined in Section 9.19.1, ERCOT shall allocate the collected funds using the same allocation method as in the default uplift process.  ERCOT shall use its best efforts to distribute subsequently collected funds quarterly by the 15th Business Day following the end of a calendar quarter for a short paying Entity when the cumulative amount of undistributed funds held exceed $50,000.
16.11.6
Payment Breach and Late Payments by Market Participants
(1)
It is the sole responsibility of each Market Participant to ensure that the full amounts due to ERCOT, or its designee, if applicable, by that Market Participant, is paid to ERCOT by close of the Bank Business Day on which it is due. 

(2)
If a Market Participant receives separate Invoices for Subordinate QSE or various CRR Account Holder activity, netting by the Market Participant of the amounts due to ERCOT with amounts due to the Market Participant among those Invoices for payment purposes is not permitted.  The amounts due to ERCOT on the separate Invoices for each Market Participant must be paid by the close of the Bank Business Day on which it is due.  If a Market Participant does not pay the full amount due to ERCOT for all such Invoices by the required time, ERCOT shall deduct any and all amounts due and unpaid from any amounts due to the same Market Participant before allocating short payments to other Market Participants.

(3)
The failure of a Market Participant to pay when due any payment or Financial Security obligation owed to ERCOT or its designee, if applicable, under any agreement with ERCOT, is an event of “Payment Breach.”  Any Payment Breach by a Market Participant under any agreement with ERCOT is a Default under all other agreements between ERCOT and the Market Participant unless cured within one Bank Business Day after ERCOT delivers to the Market Participant written notice of the Payment Breach.  Upon a Payment Breach, ERCOT shall: (a) immediately attempt to contact the Market Participant’s Authorized Representative and Credit Contact telephonically; (b) send the appropriate written notices, as described below; and (c) demand payment of the past due amount.  
Additionally, upon a Payment Breach, ERCOT may impose remedies for Payment Breach, as set forth in Section 16.11.6.1, ERCOT’s Remedies, in addition to any other rights or remedies ERCOT has under any agreement, these Protocols or at common law.  
(4)
If a Market Participant makes a payment or a partial payment as allowed by these Protocols or a collateral call to ERCOT after the due date and time, or if a short-paid Invoice is settled by a draw on available security greater than the amount of Market Participant’s cash collateral held in excess of that required to cover its Total Potential Exposure (TPE) (“Excess Collateral”), then that payment is a “Late Payment.”  ERCOT may, in its sole discretion, and upon a Market Participant’s showing that the failure to pay when due was not within the control of the Market Participant, waive the Payment Breach.  If ERCOT receives, within one Bank Business Day after delivery of a notice of material breach to a Market Participant, a Late Payment that fully pays the Market Participant’s payment obligation or Financial Security obligation, ERCOT may waive the Payment Breach, but is still entitled to the remedies in Section 16.11.6.2, ERCOT’s Remedies for Late Payments by a Market Participant.  Even if ERCOT chooses to not immediately impose these remedies against a Market Participant because it has fully paid its obligation within one Bank Business Day after delivery of a notice of material breach to a Market Participant, ERCOT shall track the number of Late Payments received from each Market Participant in each rolling 12-month period for purposes of imposing the Late Payment remedies set forth in Section 16.11.6.2.

16.11.6.1
ERCOT’s Remedies
In addition to all other remedies that ERCOT has under any agreement, common law or these Protocols, for Payment Breaches or other Defaults by a Market Participant, ERCOT has the following additional remedies.

16.11.6.1.1
No Payments by ERCOT to Market Participant

ERCOT is not required to make any payment to a Market Participant unless and until the Market Participant satisfies the Payment Breach by paying the past due amount in full, including amounts due under Section 16.11.6.1.3, Aggregate Amount Owed by Breaching Market Participant Immediately Due.  The payments that ERCOT will not make include Invoice receipts, CRR Auction revenues, CRR credits, reimbursements for short payments and any other reimbursements or credits under any and all other agreements between ERCOT and the Market Participant.  ERCOT shall retain all such amounts, and may apply all withheld funds toward the payment of the delinquent amount(s), until the Market Participant has fully paid all amounts owed to ERCOT under any agreements and these Protocols.  If the Market Participant should fail to pay the full amount due within the cure period, ERCOT may apply all funds it withheld toward the payment of the delinquent amount(s).

16.11.6.1.2
ERCOT May Draw On, Hold or Distribute Funds

Upon a Payment Breach, ERCOT, at its option, without notice to the Market Participant and in its sole discretion, may immediately, or at any time before the Market Participant pays the past due amount in full, including amounts due under Section 16.11.6.1.3, Aggregate Amount Owed by Breaching Market Participant Immediately Due, draw on, hold or distribute to other Market Participants any Financial Security or other funds of the Market Participant in ERCOT’s possession.  If the funds drawn exceed the amount applied to any Payment Breach, then ERCOT may hold those funds as Financial Security. 

16.11.6.1.3
Aggregate Amount Owed by Breaching Market Participant Immediately Due

ERCOT shall aggregate all amounts due it by the Market Participant, including Deferred Invoice Exposure, under any agreement with ERCOT and these Protocols into a single amount to the fullest extent allowed by law.  The entire unpaid net balance owed to ERCOT by the Market Participant, at ERCOT’s option, and its sole discretion, is immediately due and payable without further notice and demand for payment.  Any such notice and demand for payment are expressly waived by the Market Participant.

16.11.6.1.4
Repossession of CRRs by ERCOT

ERCOT, at its sole discretion, may repossess CRRs held by a Market Participant with a Payment Breach.  ERCOT shall effect that repossession by sending a written notice to the Market Participant of the repossession and by removing the CRRs from the Market Participant’s CRR account.  ERCOT shall offer all of those repossessed CRRs, with each repossessed CRR in its existing configuration, in a one-time auction to Market Participants (other than the Market Participant(s) in Payment Breach) for sale to the highest bidder.  ERCOT shall offset net revenues from that sale against amounts owed to ERCOT by the Market Participant.  If ERCOT receives no bids for a CRR in that auction, ERCOT shall void the CRR and may not model it in all future DAMs and CCR Auctions.
16.11.6.1.6
Revocation of a Market Participant’s Rights and Termination of Agreements

(1)
ERCOT may revoke a breaching Market Participant’s rights to conduct activities under these Protocols.  ERCOT may also terminate the breaching Market Participant’s agreements with ERCOT.

(2)
If ERCOT revokes a Market Participant’s rights or terminates the Market Participant’s agreements, then the provisions of Section 16.2.5, Suspended Qualified Scheduling Entity – Notification to LSEs and Resource Entities Represented, and Section 16.2.6.1, Designation as an Emergency Qualified Scheduling Entity or Virtual Qualified Scheduling Entity, apply.

(3)
If a breaching Market Participant is also an LSE (whether or not the Default occurred pursuant to the Market Participant’s activities as an LSE), then:

(a) 
Within 24 hours of receiving notice of the Payment Breach, the Market Participant shall provide to ERCOT all the information regarding its Electric Service Identifiers (ESI IDs) set forth in the ERCOT Retail Market Guide; and 

(b)
On revocation of some or all of the Market Participant’s rights or termination of the Market Participant’s agreements and on notice to the Market Participant and the Public Utility Commission of Texas (PUCT), ERCOT shall initiate a Mass Transition of the Market Participant’s ESI IDs pursuant to Section 15.1.3.1, Mass Transition Process, without the necessity of obtaining any order from or other action by the PUCT.  

(4)
After revocation of its rights or termination of its Agreement with ERCOT, the Market Participant will remain liable for all charges or costs associated with any continued activity related to the Counter-Party’s relationship with ERCOT and any expenses arising from the consequences of such termination or revocation.
16.11.6.2
ERCOT’s Remedies for Late Payments by a Market Participant

If a Market Participant makes any Late Payments, and even if ERCOT does not immediately implement the above-referenced remedies for any Payment Breach by a Market Participant, the Market Participant is subject to the actions enumerated in this Section.
This Section does not waive ERCOT’s right to impose remedies for Payment Breach, as set forth in Section 16.11.6.1, in addition to any other rights or remedies ERCOT has under any agreement, these Protocols, or at common law, for any Payment Breach by the Market Participant in each rolling 12-month period for purposes of imposing the Late Payment remedies set forth in this Section.
16.11.6.2.1
First Late Payment in Any Rolling 12-Month Period

If ERCOT does not immediately take action under Section 16.11.6.1.6, Revocation of a Market Participant’s Rights and Termination of Agreements, for the first Late Payment resulting from a Payment Breach in any rolling 12-month period, ERCOT shall review the circumstances and reason for the Late Payment, and shall, at its sole discretion, determine whether it should take Level I Enforcement action against the Market Participant.  ERCOT shall send written notice to the Market Participant’s Authorized Representative and Credit Contact, advising the Market Participant whether or not ERCOT is taking Level I Enforcement action, and advising the Market Participant of the action required under Level I Enforcement, if applicable.

16.11.6.2.2
Second Late Payment in Any Rolling 12-Month Period

If ERCOT does not immediately take action under Section 16.11.6.1.6, Revocation of a Market Participant’s Rights and Termination of Agreements, for the second Late Payment resulting from a Payment Breach in any rolling 12-month period, ERCOT shall review the circumstances and reason for the Late Payment, and shall take action as follows:

(a)
If ERCOT did not take Level I Enforcement action in the case of the first Late Payment, ERCOT shall take Level I Enforcement action related to this Late Payment.
(b)
If ERCOT did take Level I Enforcement action in the case of the first Late Payment, ERCOT shall take Level II Enforcement action related to this Late Payment.
(c)
ERCOT shall send written notice to the Market Participant’s Authorized Representative and Credit Contact, advising the Market Participant of the action required under Level I or Level II Enforcement.

16.11.6.2.3
Third Late Payment in Any Rolling 12-Month Period

If ERCOT does not immediately take action under Section 16.11.6.1.6, Revocation of a Market Participant’s Rights and Termination of Agreements, for the third Late Payment resulting from a Payment Breach in any rolling 12-month period, ERCOT shall review the circumstances and reason for the Late Payment, and shall take action as follows:

(a)
If ERCOT did not take Level II Enforcement action in the case of the second Late Payment, ERCOT shall take Level II Enforcement action related to this Late Payment.
(b)
If ERCOT did take Level II Enforcement action in the case of the second Late Payment, ERCOT shall take Level III Enforcement action related to this Late Payment.
(c)
ERCOT shall send written notice to the Market Participant’s Authorized Representative and Credit Contact advising the Market Participant of the action required under Level II or Level III Enforcement.

16.11.6.2.4
Fourth and All Subsequent Late Payments in Any Rolling 12-Month Period

If ERCOT does not immediately take action under Section 16.11.6.1.6, Revocation of a Market Participant’s Rights and Termination of Agreements, for the fourth and all subsequent Late Payments resulting from Payment Breaches in any rolling 12-month period:

(a)
ERCOT shall take Level III Enforcement action related to the Late Payment.
(b)
ERCOT shall send written notice to the Market Participant’s Authorized Representative and Credit Contact advising the Market Participant of the action required under Level III Enforcement.
16.16.1
Counter-Party Criteria
(1)
In order to participate in the ERCOT Real-Time, Day-Ahead and Congestion Revenue Right (CRR) markets, in addition to satisfying any other eligibility requirements set forth in the ERCOT Protocols, each Counter-Party must satisfy, and at all times remain in compliance with, the following requirements: 
(a)
Expertise in Markets.  All employees or agents transacting in ERCOT markets pursuant to the ERCOT Protocols have had appropriate training and/or experience and are qualified and authorized to transact on behalf of the Counter-Party.
(b)
Market Operational Capabilities.  Counter-Party has appropriate market operating procedures and technical abilities to promptly and effectively respond to all ERCOT market communications.
(c)
Allowable Contract Participants.  Each Counter-Party must be one of the following: 

(i) 
An “Appropriate Person” as defined in sections 4(c)(3)(A) through (J) of the Commodity Exchange Act (7 U.S.C. § 6(c)(3)(A)-(J)); 
(ii) 
An “Eligible Contract Participant,” as defined in section 1a(18)(A) of the Commodity Exchange Act (7 U.S.C. § 1a(18)(A)) and in Commodity Futures Trading Commission (CFTC) regulation 1.3(m) (17 C.F.R. § 1.3(m)); or 
(iii) 
A “person who actively participates in the generation, transmission, or distribution of electric energy,” as that term is defined in the CFTC’s final exemption order (78 Fed. Reg. 19,879).


ERCOT may request necessary information to verify compliance with this requirement.
(d)
Capitalization.  Counter-Party, or an acceptable guarantor, shall maintain minimum capital as follows:

(i)
For a Counter-Party seeking authorization to participate or participating in all ERCOT markets:

(A)
 $10 million in total assets; or 
(B) 
$1 million in:

(1)
Unencumbered assets for unrated Electric Cooperative (EC) and Municipal systems; or 
(2)
Tangible net worth for all other Entities, each as defined in the ERCOT Creditworthiness Standards.

(ii)
For a Counter-Party seeking authorization to participate or participating in all ERCOT markets except for the CRR market:
(A)
$5 million in total assets; or 
(B)
$500,000 in: 

(1)
Unencumbered assets for unrated EC and Municipal systems; or 
(2)
Tangible net worth for all other Entities, each as defined in the ERCOT Creditworthiness Standards.  
(iii)
To fulfill the capitalization requirements above, a Counter-Party must provide:

(A)
Audited financial statements of the Counter-Party or its guarantor in accordance with Section 16.11, Financial Security for Counter-Parties; and 
(B)
If for a guarantor, a guarantee on one of the standard form documents approved by the ERCOT Board, for an amount no less than the minimum necessary to meet the capitalization requirements.  
(iv)
Regardless of whether the Counter-Party or an acceptable guarantor meets the capitalization criteria above, ERCOT may nevertheless require the Counter-Party to meet the capitalization criteria by posting an Independent Amount in the event that the Counter-Party or a guarantor has a material change that may adversely affect the Counter-Party’s or an acceptable guarantor’s financial condition in conjunction with or subsequent to the most recent audited annual or unaudited quarterly financial statements.  The Counter-Party shall notify ERCOT within one day after a material adverse change has occurred.  The final determination of a material adverse change is solely within ERCOT’s discretion.  
(v)
In the event audited financial statements do not meet the capitalization requirements, or there has been a material adverse change in the financial condition of the Counter-Party or acceptable guarantor in conjunction with or subsequent to the most recent audited annual or unaudited quarterly financial statements, Counter-Party will provide an Independent Amount in the form and amount necessary to participate in the ERCOT markets as follows:
(A)
For a Counter-Party seeking authorization to participate or participating in all ERCOT markets, $500,000 Independent Amount.
(B)
For a Counter-Party seeking authorization to participate or participating in all ERCOT markets except for the CRR market, $200,000 Independent Amount.  
(C)
For purposes of assessment of the Independent Amount, ERCOT will deem a Counter-Party that is or is applying to be a CRR Account Holder as having a desire to participate in all ERCOT markets.  
(D)
Financial Security posted pursuant to this section is fully available to ERCOT in the event of the Counter-Party’s Payment Breach.  
(E)
ERCOT shall add the Independent Amount to that Counter-Party’s Total Potential Exposure Secured (TPES) pursuant to Section 16.11 and designate it as the Independent Amount.  ERCOT will require Financial Security for the Independent Amount in the same way as it does for other TPES elements. 
(F)
Any non-payment of the Independent Amount is considered a Payment Breach pursuant to Section 16.11.6, Payment Breach and Late Payments by Market Participants.  ERCOT may use any of the remedies provided in Section 16.11.6 to collect the Independent Amount for each Counter-Party.
(e)
Risk Management Capabilities.  Each Counter-Party shall maintain appropriate, comprehensive risk management capabilities with respect to the ERCOT markets in which the Counter-Party transacts or wishes to transact.   ERCOT may review documentation supporting a Counter-Party’s risk management framework as part of its processes for verifying the implementation of a Counter-Party’s risk management framework as described in Section 16.16.3, Verification of Risk Management Framework.
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Attachment A:  Standard Form Market Participant Agreement

March 4, 2013
Section 8. Default. 


A.
Event of Default. 
(1)
Failure by Participant to (a) pay when due, any payment or Financial Security obligation owed to ERCOT or its designee, if applicable, under any agreement with ERCOT (“Payment Breach”), or (b) designate/maintain an association with a QSE (if required by the ERCOT Protocols) (“QSE Affiliation Breach”), shall constitute a material breach and event of default ("Default") unless cured within one Bank Business Day after ERCOT delivers written notice of the breach to Participant.  
(2)
A material breach other than a Payment Breach or a QSE Affiliation Breach includes any material failure by Participant to comply with the ERCOT Protocols.  A material breach under this subsection shall constitute an event of Default by Participant
 unless cured within fourteen (14) Business Days after delivery by ERCOT of written notice of the material breach to Participant.  Participant must begin work or other efforts within three (3) Business Days to cure such material breach after delivery of the breach notice by ERCOT, and must prosecute such work or other efforts with reasonable diligence until the breach is cured.   Provided further that if a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within twelve-month period, the fourth such breach shall constitute a Default.  A material breach under this subsection shall not result in a Default if:
(a)
The breach cannot reasonably be cured within fourteen (14) Business Days, and Participant (i) promptly provides ERCOT with written notice of the reasons why the breach cannot reasonably be cured within fourteen (14) Business Days; (ii) begins to work or other efforts to cure the breach within three (3) Business Days after ERCOT’s delivery of the notice to Participant; and (iii) prosecutes the curative work or efforts with reasonable diligence until the curative work or efforts are completed; or
(b)
Participant becomes Bankrupt, except for the filing of a petition in involuntary bankruptcy, or similar involuntary proceedings, that is dismissed within 90 days thereafter.

(3)
Except as otherwise excused herein, a material breach of this Agreement by ERCOT, including any material failure by ERCOT to comply with the ERCOT Protocols, other than a Payment Breach, shall constitute a Default by ERCOT unless cured within fourteen (14) Business Days after delivery by Participant of written notice of the material breach to ERCOT.  ERCOT must begin work or other efforts within three (3) Business Days to cure such material breach after delivery by Participant of written notice of such material breach by ERCOT and must prosecute such work or other efforts with reasonable diligence until the breach is cured.  Provided further that if a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within a twelve-month period, the fourth such breach shall constitute a Default.

(4)

If, due to a Force Majeure Event, a Party is in breach with respect to any obligation hereunder, such breach shall not result in a Default by that Party.
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