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	Comments


ERCOT sponsored Nodal Protocol Revision Request (NPRR) 709 as an effort to improve the openness and transparency of Alternative Dispute Resolution (ADR) proceedings and broaden the input Market Participants and other interested parties (collectively, “stakeholders”) may provide ERCOT to facilitate its deliberation and resolution of ADR proceedings.  Two workshops have been conducted on NPRR709, and several interested parties have submitted written comments: Calpine (7/13/15), LCRA (8/4/15), TIEC (10/6/15), GSEC (10/6/15) and TCPA (2/10/16).  ERCOT thanks all parties who have participated in discussions regarding this NPRR.
These comments propose several revisions based on the input received from stakeholders.  First, these comments propose to limit the commenting process proposed in the original NPRR submission.  In addition, several other revisions are proposed based on other issues raised in stakeholder comments.  Finally, ERCOT offers revisions to paragraph (4) of Section 20.8, Resolution of Disputes and Notification to Market Participants, to clarify that the ADR process is deemed complete when ERCOT issues its disposition Market Notice.  An explanation of the modified commenting process is set forth below, followed by a summary of other comments received and ERCOT’s responses thereto.
ERCOT looks forward to discussing NPRR709 at the March 10, 2016 PRS meeting.

Modification of Comment Process

The primary topic of stakeholder comments to date has been ERCOT’s proposal to include a commenting process in all ADR proceedings.  As proposed in the original NPRR submission, ERCOT would issue a Market Notice at the start of all ADR proceedings and would have the discretion to issue additional Market Notices if it identifies one or more issues for which broader stakeholder input may be helpful in reaching an appropriate resolution of the claim.  Interested parties would have the opportunity to comment on the matters raised in these Market Notices.  The main concerns raised by stakeholders are that comments would not be impartial but would instead be based on the commenting stakeholder’s vested interests and could unduly influence ERCOT and delay resolution, and that the process raises too great of a risk that Market Participants’ confidential and competitively sensitive issues and information would be improperly disclosed.
ERCOT continues to believe the comment process proposed in the original NPRR submission would improve the ADR process by expanding the information and commentary available to ERCOT in its evaluation of ADR claims and would enhance overall transparency.  Moreover, as drafted, the commenting process includes measures to prevent the disclosure of Protected Information.  With respect to the concern that allowing stakeholder comments would threaten ERCOT’s impartiality, ERCOT believes it should be expected to evaluate and assign appropriate weight to these comments, just as it is expected to accurately evaluate the credibility of the underlying ADR request itself.  Even if ERCOT were susceptible to stakeholder persuasion, allowing comments from only those stakeholders that are parties to an ADR proceeding would seem more likely to yield a biased decision than allowing comments from all stakeholders.
Nonetheless, ERCOT recognizes that several stakeholders have continued to express concerns over ERCOT’s original commenting process proposal throughout the discussions on this NPRR.  Accordingly, ERCOT has proposed revisions below that reflect what ERCOT believes is a reasonable compromise.  The revisions eliminate the issuance of a Market Notice attaching the ADR written request at the beginning of each ADR proceeding and the opportunity to comment thereon.  The provision authorizing ERCOT to issue a Market Notice soliciting comments when it identifies one or more market-wide issues has been retained, but revisions have been proposed to allow for input from the submitter of the ADR request on the proposed Market Notice prior to its issuance.  While ERCOT considered giving the ADR submitter authority to approve or reject the contents of the Market Notice, it concluded that this would be impracticable due to the high risk that no agreement could be reached in time for ERCOT to timely issue the Market Notice.

The requirement for ERCOT to issue a Market Notice explaining its decision at the conclusion of each ADR proceeding has also been retained.  The commenters and others who participated at the workshops were generally supportive of this proposal.  Revisions have been proposed to clarify that the Market Notice will include a brief factual summary, the parties involved in the dispute, the disposition of the proceeding and the reasoning supporting the resolution.  As required by Section 1.3.1, Restrictions on Protected Information, the Market Notice shall not disclose any Protected Information.  ERCOT also notes that the basic information to be included in the Market Notice, such as the parties’ names, would inevitably become public information if ERCOT’s decision is challenged at the Public Utility Commission of Texas (PUCT).  

While the modified commenting process would allow ERCOT the discretion to determine which ADR proceedings warrant the solicitation of stakeholder comments, ERCOT does not expect to solicit comments in every ADR proceeding.  In ADR proceedings that involve only routine matters or only impact the parties to the proceeding, ERCOT would not issue a Market Notice soliciting comments.  It should also be noted that ERCOT would only have until 35 days following the ADR initiation date to decide whether to issue one or more Market Notices; ERCOT would not be permitted to issue a Market Notice soliciting comments after this deadline.

One example of an ADR proceeding in which ERCOT would possibly solicit comments is the ADR underlying the recent appeal by Raiden Commodities to the PUCT.
  In a PUCT contested case, stakeholders may be discouraged from commenting or otherwise participating due to the risk of being subject to discovery.  Under the approach proposed herein, during the underlying ADR proceeding, stakeholders could have commented on the policy issues raised by Raiden Commodities’ claim without being concerned about the potential discovery implications.  Allowing stakeholders to comment during the ADR proceeding would also help develop a more thorough record in the ADR proceeding, which would benefit the PUCT and other parties in the event of an eventual appeal.
Finally, in evaluating possible compromises, ERCOT considered an approach proposed by Texas Industrial Energy Consumers (TIEC) and briefly discussed at the second NPRR709 workshop under which a neutral third-party would be added to the ADR process as an advocate for the public interest.  While ERCOT believes there may be benefits to such an approach, there would also be numerous considerations and possible complications that could make such an approach difficult to design.  The design of such an approach has not yet been discussed in detail or set forth in written comments.  However, ERCOT would be willing to work on such an approach if stakeholders reach consensus to explore this option. 
In sum, ERCOT believes the modified commenting process sufficiently addresses the confidentiality and impartiality concerns that have been raised while still allowing ERCOT to gain the benefit of stakeholders’ thoughts and perspectives on challenging, market-wide issues that may impact several Market Participants, entire Market Segments or even the entire market.  Accordingly, ERCOT encourages the adoption of these comments, including the modified commenting process.
ERCOT Response to Other Proposed Revisions
Comment: In Section 9.14.4.1.6, ADR, Lower Colorado River Authority (LCRA) and Texas Competitive Power Advocates (TCPA) have proposed to delete the statement that the “disclosure” of requests for ADR shall be in accordance with Section 20, Alternative Dispute Resolution Procedure.  While no explanation is provided, this deletion is presumably related to the proposed full removal of the commenting process.

ERCOT Response: Because ERCOT has proposed to retain a modified version of the commenting process, we believe it is still appropriate to clarify that disclosure of ADR information will be in accordance with Section 20.  Furthermore, as explained below, ERCOT is also proposing additional language in Section 1.3.1.1, Items Considered Protected Information, to make clear that information submitted in connection with an ADR proceeding constitutes Protected Information while the ADR proceeding is pending.  Of course, ERCOT is prohibited from disclosing any Protected Information pursuant to Section 1.3.1.  In light of the revisions proposed to Section 1.3.1.1, ERCOT proposes in these comments to add a reference to that Section to the language in Section 9.14.4.1.6.
Comment: In Section 9.14.4.1.6, TCPA has proposed deleting language that requires ERCOT to post a Settlement and billing dispute status of “ADR” upon receipt of a written request for ADR arising from a Settlement and billing dispute.  No explanation is provided for the proposed deletion.

ERCOT Response: ERCOT does not agree with this deletion.  Section 9.14.4.1.6 describes how the status of a Settlement and billing dispute that has proceeded to ADR will be reflected in ERCOT’s systems.  To the extent TCPA’s proposed revisions were based on the concern that this Section as revised could result in the release of confidential information, the revised language will not result in the disclosure of any information about an ADR proceeding beyond inclusion of the status of the proceeding in the aggregated Settlement and billing resolution report, which is only posted to the Market Information System (MIS) Secure Area.
Comment: In paragraph (1) of Section 20.1, Applicability, and paragraph (1)(a)(iii) of Section 20.4, Initiation of ADR Proceedings, Calpine and TCPA propose revisions to expand the set of claims to which the ADR process applies to violations not only of any Protocol or Other Binding Document, but also to violations of “any approved market guide” and “any procedure or other document incorporated by reference in the Protocols or Operating Guides.”
ERCOT Response: ERCOT believes the added language is unnecessary.  The addition of “any approved market guide” is not needed, as the term “Other Binding Document” is defined in paragraph (2) of Section 1.1, Summary of the ERCOT Protocols Document, to include approved market guides.  In addition, a document incorporated by reference into the Protocols or an Other Binding Document would, due to its incorporation, be considered part of the Protocols or Other Binding Document, and could therefore serve as the basis for an ADR claim.
Comment: In paragraph (1) of Section 20.1, TCPA proposes revisions to expand the applicability of the ADR process to claims that ERCOT has “violated” any law to claims that ERCOT has “violated, misinterpreted, or misapplied” any law.

ERCOT Response: ERCOT does not believe this revision is necessary.  First, mere interpretation of law, without application, should not be considered actionable.  For example, if a Market Participant were to disagree with an ERCOT interpretation of law provided at a stakeholder meeting or in a discussion, this alone should not provide the basis for an ADR claim because no harm has occurred.  Second, the concept of “misapplication” of any law is already captured within the meaning of the broader term “violation.”  
Comment: In Section 20.1, LCRA proposes to restore existing paragraphs (2) and (3), which were deleted in ERCOT’s original NPRR709 submission.  These two paragraphs relate to the requirement to follow the Settlement and billing dispute process or Data Extract Variance Process where relevant prior to submitting a dispute to the ADR process.  
ERCOT Response: In discussing this comment with LCRA and highlighting new Section 20.3, Exhaustion of Other Dispute Resolution Procedures, LCRA has indicated that it is amenable to deleting these two paragraphs.
Comment: In new paragraph (2) of Section 20.1, which provides that only a Counter-Party may request ADR to seek correction of Settlement data and resettlement with limited exceptions, LCRA proposes to add an exception that would allow a Market Participant that is not a Counter-Party to submit an ADR request seeking correction of Settlement data and resettlement if the Market Participant is an owner of a Resource impacted by the ADR.
ERCOT Response: ERCOT believes no additional language is necessary.  One of the exceptions already included in ERCOT’s original NPRR709 submission— paragraph (2)(a)—allows a Market Participant that is not a Counter-Party to submit an ADR request seeking correction of Settlement data and resettlement on behalf of an affected Counter-Party upon providing ERCOT written documentation executed by the Authorized Representative of the Counter-Party designating the Market Participant as the Counter-Party’s agent for purposes of submitting the ADR request.  If a Market Participant owns a Resource but is not a Counter-Party, the exception in paragraph (2)(a) should provide the Market Participant a sufficient means to initiate an ADR proceeding, while also recognizing that any resettlement that results from the ADR proceeding must be executed through the Counter-Party.
Comment: In paragraph (3) of Section 20.1, which requires exhaustion of the ADR procedure before seeking direct relief from the PUCT or other Governmental Authority, TCPA proposes to expand the exception that applies in situations where actual or threatened action “would” cause irreparable harm to also include those situations that “could” cause irreparable harm.

ERCOT Response: ERCOT believes this change is not warranted.  As revised, the exception to exhaust the ADR process would apply to situations that could, but may be unlikely, to cause harm to the party in question.  For comparison, ERCOT notes that the rules regarding temporary restraining orders under both the Texas Rules of Civil Procedure (Rule 680) and the Federal Rules of Civil Procedure (Rule 65(b)(1)(A)) state that the facts must indicate that “immediate and irreparable injury, loss, or damage will result to the [applicant] …” before a court may grant a temporary restraining order.
Comment: In paragraph (1)(a)(iv) of Section 20.4, LCRA proposes changing the description of the parties that the ADR claimant must list in an ADR written request from “all other parties that would be affected by the dispute” to “all other parties involved in the dispute.”
ERCOT Response: ERCOT is concerned that requiring only disclosure of those parties “involved in” the dispute is likely to exclude parties that the filing party knows may be directly affected by the claim, but that have not yet been notified of the claim up to that point.  Nevertheless, because the filing party may be unaware of all parties affected by the dispute at the time of filing, ERCOT is proposing additional language to clarify that it will have the discretion to make the final determination of which parties are involved in a dispute for purposes of Section 20.5, Alternative Dispute Resolution Process.  ERCOT is already responsible for providing notice to the parties to an ADR proceeding pursuant to paragraph (1) of Section 20.5.  More importantly, ERCOT is typically in the best position to identify (or confirm the identification of) other parties involved in a dispute (apart from the submitter), particularly in ADR proceedings that are not Settlement-related.  ERCOT will always give strong consideration to the parties identified by the submitter, and ERCOT will work with the submitter as necessary to make its final determination.
Comment: In paragraph (5) of Section 20.5, Calpine proposes to limit ERCOT’s authority to deny a dispute to only those cases in which all parties other than ERCOT are unable to conduct an initial ADR meeting within the time required.  
ERCOT Response: ERCOT does not believe this revision is appropriate.  With the revisions ERCOT has proposed to Section 20.1, the ADR procedure will not apply to disputes solely among Market Participants.  The meaning of this sentence would therefore be unclear if the requirement to timely conduct the ADR process applied only to non-ERCOT parties.  In cases involving a complaint by one or more parties against ERCOT, it is difficult to understand how the submitting party (or parties) could be considered “unable to conduct the ADR meeting,” when the meeting requires the presence of both the ADR submitter(s) and ERCOT.
Comment: In paragraph (6) of Section 20.5, TCPA proposes to revise language providing that ERCOT may approve or deny a dispute “by issuing” a final disposition Market Notice, to instead require issuance of a Market Notice after first approving or denying the dispute.  LCRA proposes deletions that create a similar distinction between the disposition of the ADR request and the Market Notice announcing that disposition.
ERCOT Response: ERCOT does not agree with these proposed changes.  The language proposed by ERCOT is intended to make clear that the act that disposes of a dispute is ERCOT’s issuance of the disposition Market Notice.  The issuance of a Market Notice is an act that can be traced to a specific date and time, which adds certainty as to precisely when a dispute was disposed of for purposes of Section 20 and the PUCT rules.  This is particularly important for determining deadlines when a party intends to appeal the final decision in an ADR proceeding to the PUCT.
Comment: In the preamble to the 7/13/15 Calpine comments, Calpine requests that ERCOT reconsider the deletion of the Section 20 subsections relating to mediation and arbitration (existing Sections 20.4, Arbitration Procedures, and 20.5, Mediation Procedures), arguing that they might be useful in the future despite not being used in the recent past.  In the preamble to the 2/10/16 TCPA comments, TCPA proposes to restore mediation (but not arbitration), noting that despite the lack of use of mediation in recent years, it may be a useful tool to assist resolving certain ADR proceedings.
ERCOT Response: ERCOT believes that Sections 20.4 and 20.5 should remain deleted as originally proposed.  ERCOT proposed deleting these subsections because mediation and arbitration have not historically been used.  Parties have rarely requested mediation and—at least in recent years—have never requested arbitration.  ERCOT believes that its senior dispute representatives, who lack any financial incentive in the case, can be expected to show the same degree of impartiality as a private mediator or arbitrator, while bringing substantially greater familiarity with the market design and operation of the ERCOT System.  Relying on ERCOT’s representative to decide disputes also avoids the substantial financial commitment associated with a qualified mediator or arbitrator.  ERCOT generally believes that it is in the best position to make a final determination on disputes submitted to the ADR process, and that the PUCT is the appropriate party to address appeals based on a disagreement with ERCOT’s determination.

In addition, the removal of these two Sections does not prevent parties to an ADR proceeding from engaging in mediation or arbitration if there is agreement to do so.  The parties could even agree to follow some or all of the language in the removed Sections, or they could agree to a different process altogether.  However, since ERCOT presently has no intention to agree to mediation or arbitration, leaving these Sections in the Protocols could be misleading as to how ERCOT will handle ADR proceedings.
To recognize that the parties to an ADR proceeding may conduct mediation if there is mutual agreement, ERCOT proposes to add language to paragraph (4) of Section 20.1, which allows parties to modify the ADR procedure by mutual agreement.  The new language specifies that this right may include mediation.
Comment: In Section 20.8, Requests for Documents and Data, Calpine proposes to restore existing paragraph (3), which was deleted in the original NPRR709 submission.  Paragraph (3) states that ERCOT and Market Participants shall protect from public disclosure all Protected Information provided in response to the ADR procedure pursuant to a mutually agreeable confidentiality agreement.  TCPA proposes to restore paragraph (3) with a revision to eliminate the confidentiality agreement requirement and instead state that Protected Information related to an ADR proceeding shall be protected pursuant to “ERCOT Protocol provisions.”
ERCOT Response: ERCOT has historically treated information submitted in connection with an ADR proceeding as confidential, but agrees a clarification would be beneficial.  However, rather than restoring paragraph (3), ERCOT proposes to add a new paragraph to Section 1.3.1.1 to make clear that information submitted in connection with an ADR proceeding constitutes Protected Information while the ADR proceeding is pending.  Upon conclusion of an ADR proceeding, information submitted in connection with an ADR proceeding would no longer be Protected Information on that basis, but may still constitute Protected Information under other paragraphs of Section 1.3.1.1.
Comment: In paragraph (1) of Section 20.8, Resolution of Alternative Dispute Resolution Proceedings and Notification to Market Participants, LCRA and TCPA both propose adding “the reasoning supporting the resolution” to the contents of the Market Notice ERCOT issues after determining the appropriate disposition of an ADR proceeding.  TCPA also proposes to add the opportunity for “the affected Market Participant(s) to review and approve the Market Notice to ensure that it does not disclose their Protected Information” prior to ERCOT’s issuance of the Market Notice.
ERCOT Response: ERCOT agrees that further clarification regarding the contents of this Market Notice would be beneficial.  ERCOT supports the language proposed by LCRA and also proposes adding language to specify that this Market Notice shall include a brief description of the relevant facts (which will not include Protected Information) and a list of the parties involved in the dispute.  This will provide the appropriate level of transparency while facilitating the appeal rights of parties affected by the disposition of the ADR proceeding.
ERCOT does not agree to TCPA’s proposal to give affected Market Participants the power to review and approve the Market Notice prior to its issuance.  ERCOT needs to be able to terminate ADR proceedings independently and without delay.  As noted earlier, ERCOT is prohibited from disclosing Protected Information under Section 1.3.1 unless an exception applies.  ERCOT strives to ensure this standard is met every time it discloses information, regardless of the situation.
Comment: In paragraph (3) of Section 20.8, Calpine proposes to add “Real-Time Reliability Deployment Adders” to the list of prices that would not require ERCOT Board approval for ERCOT to correct in connection with the disposition of an ADR proceeding.
ERCOT Response: ERCOT agrees this addition is appropriate with the unboxing of Protocol language associated with NPRR626, Reliability Deployment Price Adder.  For consistency with the unboxed language, ERCOT proposes to add both Real-Time On-Line Reliability Deployment Price Adders and Real-Time On-Line Reliability Deployment Prices.
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	Revision Description
	This Nodal Protocol Revision Request (NPRR) modifies Section 20, Alternative Dispute Resolution Procedure, and clarifies certain related subsections in Section 9.14, Settlement and Billing Dispute Process.  There are two primary modifications:

(1)
This NPRR incorporates a new process to provide Market Participants and other interested parties (collectively, “stakeholders”) an opportunity to comment on certain issues in Alternative Dispute Resolution (ADR) proceedings.  For any ADR proceedings that involve one or more issues for which ERCOT believes broader stakeholder input may be helpful in reaching an appropriate resolution of the claim, ERCOT may issue a Market Notice to inform all stakeholders of an opportunity to comment on such issue(s).  Stakeholders will have 14 days to submit comments.  In addition, ERCOT will issue a Market Notice at the conclusion of each ADR proceeding providing a brief description of the relevant facts, a list of the parties involved in the dispute, the disposition of the proceeding, and the reasoning supporting the resolution.
The ADR process timeline has been adjusted to accommodate this new process.  A table summarizing the new ADR timeline has been added to Section 20.3, Alternative Dispute Resolution Process.

To support these modifications, ERCOT will revise the Alternative Dispute Resolution (ADR) Request Form and will create a new Alternative Dispute Resolution (ADR) Comment Form.

(2)
Sections 20.4, Mediation Procedures, and 20.5, Arbitration Procedures, have been deleted in their entirety.  These types of procedures have rarely if ever been utilized and are unnecessary anyway, given that any aggrieved party may file a complaint against ERCOT on a completed ADR proceeding at the Public Utility Commission of Texas (PUCT).

Additional revisions streamline and clarify the ADR process and improve language to align better with actual practice and updated industry standards.


	Revised Proposed Protocol Language


1.3.1.1
Items Considered Protected Information 

(1)
Subject to the exclusions set out in Section 1.3.1.2, Items Not Considered Protected Information, and in Section 3.2.5, Publication of Resource and Load Information, “Protected Information” is information containing or revealing any of the following:

(a)
Base Points, as calculated by ERCOT.  The Protected Information status of this information shall expire 60 days after the applicable Operating Day;

(b)
Bids, offers, or pricing information identifiable to a specific Qualified Scheduling Entity (QSE) or Resource.  The Protected Information status of part of this information shall expire 60 days after the applicable Operating Day, as follows:

(i)
Ancillary Service Offers by Operating Hour for each Resource for all Ancillary Services submitted for the Day-Ahead Market (DAM) or any Supplemental Ancillary Services Market (SASM);
(ii)
The quantity of Ancillary Service offered by Operating Hour for each Resource for all Ancillary Service submitted for the DAM or any SASM; and
(iii)
Energy Offer Curve prices and quantities for each Settlement Interval by Resource.  The Protected Information status of this information shall expire within seven days after the applicable Operating Day if required to be posted as part of paragraph (5) of Section 3.2.5 and within two days after the applicable Operating Day if required to be posted as part of paragraph (6) of Section 3.2.5; 

(c)
Status of Resources, including Outages, limitations, or scheduled or metered Resource data.  The Protected Information status of this information shall expire 60 days after the applicable Operating Day;

(d)
Current Operating Plans (COPs).  The Protected Information status of this information shall expire 60 days after the applicable Operating Day;

(e)
Ancillary Service Trades, Energy Trades, and Capacity Trades identifiable to a specific QSE or Resource.  The Protected Information status of this information shall expire 180 days after the applicable Operating Day;

(f)
Ancillary Service Schedules identifiable to a specific QSE or Resource.  The Protected Information status of this information shall expire 60 days after the applicable Operating Day;

(g)
Dispatch Instructions identifiable to a specific QSE or Resource, except for Reliability Unit Commitment (RUC) commitments and decommitments as provided in Section 5.5.3, Communication of RUC Commitments and Decommitments.  The Protected Information status of this information shall expire 180 days after the applicable Operating Day;

(h)
Raw and Adjusted Metered Load (AML) data (demand and energy) identifiable to a specific QSE, Load Serving Entity (LSE), or Customer.  The Protected Information status of this information shall expire 180 days after the applicable Operating Day;
(i)
Wholesale Storage Load (WSL) data identifiable to a specific QSE.  The Protected Information status of this information shall expire 180 days after the applicable Operating Day; 

(j)
Settlement Statements and Invoices identifiable to a specific QSE.  The Protected Information status of this information shall expire 180 days after the applicable Operating Day;

(k)
Number of Electric Service Identifiers (ESI IDs) identifiable to a specific LSE.  The Protected Information status of this information shall expire 365 days after the applicable Operating Day;

(l)
Information related to generation interconnection requests, to the extent such information is not otherwise publicly available.  The Protected Information status of this information shall expire when the generation interconnection agreement is executed or a financial arrangement for transmission construction is completed with a Transmission Service Provider (TSP);

	[NPRR703:  Replace paragraph (l) above with the following upon system implementation of PGRR044:]

(l)
Information related to generation interconnection requests, to the extent such information is not otherwise publicly available.  The Protected Information status of certain generation interconnection request information expires as provided in Section 1.3.3, Expiration of Confidentiality;


(m)
Resource-specific costs, design and engineering data;

(n)
Congestion Revenue Right (CRR) credit limits, the identity of bidders in a CRR Auction, or other bidding information identifiable to a specific CRR Account Holder.  The Protected Information status of this information shall expire as follows: 

(i)
The Protected Information status of the identities of CRR bidders that become CRR Owners and the number and type of CRRs that they each own shall expire at the end of the CRR Auction in which the CRRs were first sold; and

(ii)
The Protected Information status of all other CRR information identified above in item (n) shall expire six months after the end of the year in which the CRR was effective.

(o)
Renewable Energy Credit (REC) account balances.  The Protected Information status of this information shall expire three years after the REC Settlement period ends;

(p)
Credit limits identifiable to a specific QSE;

(q)
Any information that is designated as Protected Information in writing by Disclosing Party at the time the information is provided to Receiving Party except for information that is expressly designated not to be Protected Information by Section 1.3.1.2 or that, pursuant to Section 1.3.3, Expiration of Confidentiality, is no longer confidential; 

(r)
Any information compiled by a Market Participant on a Customer that in the normal course of a Market Participant’s business that makes possible the identification of any individual Customer by matching such information with the Customer’s name, address, account number, type of classification service, historical electricity usage, expected patterns of use, types of facilities used in providing service, individual contract terms and conditions, price, current charges, billing record, or any other information that a Customer has expressly requested not be disclosed (“Proprietary Customer Information”) unless the Customer has authorized the release for public disclosure of that information in a manner approved by the Public Utility Commission of Texas (PUCT).  Information that is redacted or organized in such a way as to make it impossible to identify the Customer to whom the information relates does not constitute Proprietary Customer Information;

(s)
Any software, products of software, or other vendor information that ERCOT is required to keep confidential under its agreements;

(t)
QSE, TSP, and Distribution Service Provider (DSP) backup plans collected by ERCOT under the Protocols or Other Binding Documents;

(u)
Direct Current Tie (DC Tie) information provided to a TSP or DSP under Section 9.17.2, Direct Current Tie Schedule Information; 

(v)
Any Texas Standard Electronic Transaction (TX SET) transaction submitted by an LSE to ERCOT or received by an LSE from ERCOT.  This paragraph does not apply to ERCOT’s compliance with: 

(i)
PUCT Substantive Rules on performance measure reporting; 

(ii)
These Protocols or Other Binding Documents; or 

(iii)
Any Technical Advisory Committee (TAC)-approved reporting requirements;

(w)
Information concerning a Mothballed Generation Resource’s probability of return to service and expected lead time for returning to service submitted pursuant to Section 3.14.1.9, Generation Resource Status Updates;

(x)
Information provided by Entities under Section 10.3.2.4, Reporting of Net Generation Capacity;

(y)
Alternative fuel reserve capability and firm gas availability information submitted pursuant to Section 6.5.9.3.1, Operating Condition Notice, Section 6.5.9.3.2, Advisory, and Section 6.5.9.3.3, Watch, and as defined by the Operating Guides;

(z)
Non-public financial information provided by a Counter-Party to ERCOT pursuant to meeting its credit qualification requirements as well as the QSE’s form of credit support; 

(aa)
ESI ID, identity of Retail Electric Provider (REP), and MWh consumption associated with transmission-level Customers that wish to have their Load excluded from the Renewable Portfolio Standard (RPS) calculation consistent with Section 14.5.3, End-Use Customers, and subsection (j) of P.U.C. Subst. R. 25.173, Goal for Renewable Energy;

(bb)
Generation Resource emergency operations plans and weatherization plans; 

(cc)     Information provided by a Counter-Party under Section 16.16.3, Verification of Risk Management Framework;
(dd)
Any data related to Load response capabilities that are self-arranged by the LSE or pursuant to a bilateral agreement between a specific LSE and its Customers, other than data either related to any service procured by ERCOT or non-LSE-specific aggregated data.  Such data includes pricing, dispatch instructions, and other proprietary information of the Load response product;
(ee)
Status of Non-Modeled Generators and Distributed Generation, including Outages, limitations, or scheduled or metered Resource data.  The Protected Information status of this information shall expire 60 days after the applicable Operating Day; and

(ff)
Any documents or data submitted to ERCOT in connection with an Alternative Dispute Resolution (ADR) proceeding.  The Protected Information status of this information shall expire upon ERCOT’s issuance of a Market Notice indicating the disposition of the ADR proceeding pursuant to paragraph (1) of Section 20.8, Resolution of an Alternative Dispute Resolution Proceeding and Notification to Market Participants, except to the extent the information continues to qualify as Protected Information pursuant to another paragraph of this Section 1.3.1.1.  
9.14.1
Data Review, Validation, Confirmation, and Dispute of Settlement Statements

(1)
Settlement Statement Recipients and Invoice Recipients for the Day-Ahead Market (DAM), Real-Time Market (RTM), and Congestion Revenue Right (CRR) Auction are responsible for reviewing their Settlement Statements and Settlement Invoices to verify the accuracy of the data used to produce them.  Other than disputes related to resettlement arising from a completed Alternative Dispute Resolution (ADR) proceeding, Settlement Statement Recipients and Invoice Recipients must submit any dispute related to a Settlement Statement or Settlement Invoice pursuant to this Section.  A Market Participant that wishes to dispute a resettlement arising from a completed ADR proceeding must appeal ERCOT’s disposition of that proceeding in accordance with paragraph (3) of Section 20.8, Resolution of Alternative Dispute Resolution Proceedings and Notification to Market Participants.
9.14.4

ERCOT Processing of Disputes

(1)
ERCOT shall process disputes in accordance with this Section, Section 9.14.2, Notice of Dispute, and the required data in Section 9.14.3, Contents of Notice.

(2)
If ERCOT requires additional data to resolve the dispute, ERCOT shall send the Settlement Statement Recipient or Invoice Recipient a list of the required additional data within seven Business Days of the date the dispute was filed.  The Settlement Statement Recipient or Invoice Recipient shall respond with the entire set of required data within five Business Days of ERCOT’s request or by a date agreed upon by ERCOT and the Market Participant that is no later than eight Business Days prior to the posting of the True-Up Settlement Statement for the disputed Operating Day.  If ERCOT does not receive the data within that time frame, ERCOT shall deny the dispute.

(3)
On each Business Day, ERCOT shall issue an aggregated Settlement and billing dispute resolution report on the MIS Secure Area containing information related to all disputes that are not yet closed or that have been closed recently.  Additionally, on each Business Day and for each Settlement Statement Recipient or Invoice Recipient, ERCOT shall issue a report on the MIS Certified Area containing the status of each submitted dispute.  The report shall identify the disputed charge type(s), status of the dispute, resolution and resolution date, if applicable, and a financial impact in dollars of the dispute as submitted by disputing Entity.

(4)
ERCOT shall make all reasonable attempts to complete all RTM Settlement and billing disputes submitted within 15 Business Days of the issuance of the RTM Initial Statement in time for inclusion on the RTM Final Statement for the relevant Operating Day.

(5)
All complete disputes of the DAM received within ten Business Days after ERCOT posts that day’s DAM Settlement Statement shall be included in a Resettlement of the DAM Operating Day under Section 9.2.5, DAM Resettlement Statement.  

(6)
For Settlement and billing disputes requiring complex research or additional time for resolution, ERCOT shall notify the Invoice Recipient or Settlement Statement Recipient of the length of time expected to research and resolve those disputes and, if ERCOT grants a portion or all of the dispute, ERCOT shall post the necessary adjustments on the next available Settlement Statement for the Operating Day.  

(7)
Settlement Statement Recipients or Invoice Recipients have the right to proceed to the Alternative Dispute Resolution (ADR) process in Section 20, Alternative Dispute Resolution Procedure, for filed disputes that cannot be resolved through the Settlement and billing dispute process outlined in Section 9.14, Settlement and Billing Dispute Process.

(8)
All complete disputes of the CRR Market received within ten Business Days after ERCOT posts that day’s CRR Settlement Statement shall be resolved as soon as practicable.  

9.14.4.1.6
ADR

The disclosure and statuses of requests for Alternative Dispute Resolution (ADR) shall be in accordance with paragraph (ff) of Section 1.3.1.1, Items Considered Protected Information, and Section 20, Alternative Dispute Resolution Procedure.  As soon as practicable after ERCOT receives a written request for ADR pursuant to Section 20.4, Initiation of ADR Proceedings, ERCOT shall post a Settlement and billing dispute status of “ADR” to the aggregated Settlement and billing dispute resolution report on the MIS Secure Area.  The dispute will remain in the ADR status as long as the Market Participant has an active ADR.  At the end of the ADR process, ERCOT shall post a Settlement and billing dispute status of “Closed” to the aggregated Settlement and billing dispute resolution report on the MIS Secure Area.

20.1
Applicability

(1)
Except as otherwise provided in Section 20, Alternative Dispute Resolution Procedure, this Alternative Dispute Resolution (ADR) procedure applies to any claim by a Market Participant that ERCOT has violated any law, including any statute, rule, Protocol, Other Binding Document, or Agreement.




(2)
Only a Counter-Party may request ADR to seek correction of Settlement data and resettlement, except that:
(a)
A Market Participant that is not a Counter-Party may submit an ADR request seeking correction of Settlement data and resettlement on behalf of an affected Counter-Party upon providing ERCOT written documentation executed by the Authorized Representative of the Counter-Party designating the Market Participant as the Counter-Party’s agent for purposes of submitting the ADR request; and

(b)
A Load Serving Entity (LSE), with its Counter-Party, or a Transmission and/or Distribution Service Provider (TDSP) may submit an ADR request for correction of Electric Service Identifier (ESI ID) service history, usage information, and/or resettlement, as set forth in these Protocols and the Retail Market Guide.

(3)
Nothing in this ADR procedure is intended to limit or restrict


 the right of a Market Participant to file a petition seeking direct relief from the Public Utility Commission of Texas (PUCT) or another Governmental Authority without first exhausting this ADR procedure where actual or threatened action by ERCOT or a Market Participant would cause irreparable harm and where such harm cannot be addressed within the time permitted under the ADR process.


(4)
Except for the provisions of this Section 20.1, the ADR procedure may be modified by mutual agreement of the parties, which may include mediation.

(5)
Parties shall exercise good faith efforts to timely resolve disputes under Section 20.





(6)
Nothing contained in Section 20 is intended to supersede any dispute resolution process mandated by applicable law or tariff.  Furthermore, this ADR procedure does not apply to any dispute concerning an agreement between Market Participants or the terms of any tariff.  To the extent any dispute not governed by Section 20 involves the interpretation of the ERCOT Protocols, an Other Binding Document, or an Agreement, that dispute may be submitted to ERCOT through the Protocol interpretation request process described in subsection (i) of P.U.C. Subst. R. 25.503, Oversight of Wholesale Market Participants.

20.2
Deadline for Initiating ADR Proceeding

(1)
The following deadlines shall apply for the initiation of an Alternative Dispute Resolution (ADR) proceeding:
(a)
For any ADR proceeding invoked in connection with a Settlement and billing dispute submitted pursuant to Section 9.14, Settlement and Billing Disputes, the Market Participant must submit a complete written request for ADR no later than 45 days after the resolution date on which ERCOT denied the Market Participant’s Settlement and billing dispute.

(b)
For any ADR proceeding invoked in connection with a disagreement arising from a Data Extract Variance process, the Market Participant must submit a complete written request for ADR no later than 45 days after issuance of the True-Up Statement for the applicable Operating Day.
(c)
For any ADR proceeding invoked in connection with any other matter, the Market Participant must submit a complete written request for ADR no later than six months after the date on which information giving rise to the ADR request became available to the Market Participant.
(2)
If the Market Participant requesting ADR does not submit a complete written request for ADR (as set forth in Section 20.4, Initiation of ADR Proceedings) within the time required by paragraph (1) above, the Market Participant waives any claim regarding the dispute.
20.3
Exhaustion of Other Dispute Resolution Procedures
(1)
When a section of these Protocols, an Other Binding Document, or an Agreement sets forth a dispute resolution procedure, a Market Participant shall exhaust that procedure prior to initiating an Alternative Dispute Resolution (ADR) proceeding, including but not limited to the following:

(a)
If a Market Participant seeks resolution of a variance subject to the Data Extract Variance Process, the Market Participant must comply with that process prior to initiating an ADR proceeding, or the claim is waived.
(b)
If a Counter-Party seeks correction of Settlement data and resettlement, except for resolution of a variance subject to the Data Extract Variance Process as described in paragraph (a) above, the Counter-Party must comply with the process set forth in Section 9.14, Settlement and Billing Dispute Process, prior to initiating an ADR proceeding, or the claim is waived.  
20.4
Initiation of ADR Proceedings

(1)
To initiate an Alternative Dispute Resolution (ADR) proceeding, a Market Participant shall complete and submit to the ERCOT Legal Department the designated form provided on the ERCOT website in the manner required by the form.
(a)
All written requests shall include the following information:

(i)
The name of the disputing Market Participant;

(ii)
A description of the relief sought;

(iii)
A detailed description of the grounds for the relief and the basis of each claim that must, at a minimum, identify which statute(s), rule(s), Protocol Section(s), Other Binding Document(s), Agreement(s) or other law(s) are alleged to have been violated;

(iv)
A list of all other parties that would be affected by the dispute; and

(v)
Designation of a senior dispute representative.  
(b)
For ADR proceedings for which the Market Participant seeks a monetary resolution, the Market Participant shall also include the following information:

(i)
Operating Day(s) involved in the dispute;

(ii)
Settlement dispute number (if applicable); and

(iii)
Amount of compensation requested.


(2)
The date on which ERCOT receives the completed ADR written request shall be the ADR initiation date.

















20.5
Alternative Dispute Resolution Process

(1)
Based on the information contained in the ADR written request, ERCOT shall determine all parties involved in the dispute.  No later than seven days after the Alternative Dispute Resolution (ADR) initiation date, ERCOT shall provide Notice, including the ADR file number and the designation of the ERCOT senior dispute representative, to all parties to the dispute.
(2)
For ADR proceedings that involve more than one Market Participant, each Market Participant other than the Market Participant that submitted the ADR request shall provide the name and contact information of a senior dispute representative no later than seven days after receipt of Notice from ERCOT pursuant to paragraph (1) above.  If a Market Participant does not provide this information within the time required, the Market Participant waives its right to participate in the ADR proceeding.
(3)
Any dispute subject to ADR as described in this Section shall be referred to a senior dispute representative of each of the parties to the dispute.  The senior dispute representative shall be an individual with authority to resolve the dispute (through delegation or otherwise).  A disputing party may change its senior dispute representative upon reasonable written notice to all parties though such redesignation shall not extend any of the ADR timelines.

(4)
Certain ADR proceedings may involve one or more issues for which broader stakeholder input may be helpful in reaching an appropriate resolution of the claim.  In such instances, no later than 35 days after the ADR initiation date, ERCOT may issue a Market Notice to inform stakeholders of an opportunity to comment on such issue(s).
(a)
No later than seven days prior to issuing a Market Notice pursuant to this paragraph (4), ERCOT shall provide a copy of the proposed Market Notice to the party that submitted the request for ADR, which may comment on the proposed Market Notice, provided that comments submitted more than seven days after ERCOT provided the copy of the proposed Market Notice may be considered at ERCOT’s discretion.
(b)
Any ERCOT Member, any Market Participant, Public Utility Commission of Texas (PUCT) Staff, or Texas Reliability Entity (Texas RE) Staff may comment on any issues specified in the Market Notice.  Comments shall be submitted electronically to the ERCOT Legal Department by completing the designated form provided on the ERCOT website no later than 14 days after the issuance of the Market Notice.  Comments submitted after the 14-day comment period may be considered at ERCOT’s discretion. 
(5)
The parties to the dispute shall arrange a mutually convenient time and place for a meeting, with the initial ADR meeting taking place no later than 90 days after the ADR initiation date unless all parties agree to an extension of time.  If the parties are unable to conduct the initial ADR meeting within the time required (including any agreed-upon extension of time), ERCOT may, in its sole discretion, deny the dispute.
(6)
After the initial ADR meeting, ERCOT may approve or deny the dispute in whole or in part by issuing the Market Notice described in paragraph (1) of Section 20.8, Resolution of Alternative Dispute Resolution Proceedings and Notification to Market Participants.  ERCOT must issue the Market Notice disposing of the ADR request no later than 120 days after the ADR initiation date unless all parties agree in writing to an extension of time.



(7)
The parties to the dispute may elect to waive ADR by written agreement, which will also complete the ADR proceeding. 
(8)
The following table summarizes the ADR process timelines:

	Deadline to submit ADR Request 

to ERCOT
	ERCOT 
Notice of Receipt
	Other Market Participant
Contact Info 

to ERCOT1
	ERCOT 
Market Notice Soliciting Comments
	ERCOT/ Market Participant
Initial ADR meeting
	ERCOT/ Market Participant
resolution of ADR

	≤ 45 days

of denial (Settlement and billing dispute denied by ERCOT)
≤ 45 days

of True-Up (Data Extract Variance dispute not resolved by True-Up)
≤ 6 months
from date on which information giving rise to ADR request became available (any other dispute)

	≤ 7 days

after ADR initiation date



	≤ 7 days

after receipt of ERCOT Notice of receipt
	≤ 35 days

after ADR initiation date (Copy to ADR submitter for comment ≥7 days prior to issuance)
Comments on Market Notice due

 ≤ 14 days

after issuance of Market Notice
	≤ 90 days

after ADR initiation date2
	≤ 120 days

after ADR initiation date2

	
	
	
	
	
	

	
	
	
	
	
	


Notes:

1.
If required pursuant to paragraph (2) above.
2.
Unless all parties agree to an extension of time.








































20.6
Alternative Dispute Resolution Costs
(1)
Each party shall be responsible for its own costs incurred during an Alternative Dispute Resolution (ADR) proceeding.

20.7
Requests for Documents and Data
(1)
If, as part of the Alternative Dispute Resolution (ADR) proceeding, a party requests documents or data from another party to the ADR proceeding, the responding party must provide one of the following within 15 days of the request:
(a)
The requested documents or data;
(b)
An explanation of why the documents or data should not be produced (e.g., relevance); or
(c)
An explanation of why the information cannot be provided on that date and a reasonable date on which the documents or data will be produced.


(2)
All information provided pursuant to this subsection shall be provided by mail, email or other mutually agreed-upon method.
20.8
Resolution of Alternative Dispute Resolution Proceedings and Notification to Market Participants 
(1)
Once ERCOT has determined the appropriate disposition of an Alternative Dispute Resolution (ADR) proceeding, ERCOT shall issue a Market Notice providing a brief description of the relevant facts, a list of the parties involved in the dispute, the disposition of the proceeding, and the reasoning supporting the resolution.
(2)
In addition to the Market Notice described in paragraph (1) above, if an ADR claim is approved in whole or in part, ERCOT shall issue a Market Notice describing the total resettlement amount and the manner in which the resulting overpayments or underpayments will be allocated to the appropriate Settlement Statement recipients and Invoice Recipients, including the specific Settlement Statements and Invoices that will be affected.  The Market Notice shall include the information required by Section 9.2.6, Notice of Resettlement for the DAM, or Section 9.5.7, Notice of Resettlement for the Real-Time Market, as applicable.
(3)
If, in connection with the disposition of an ADR proceeding, ERCOT determines that it is appropriate to correct Day-Ahead Clearing Prices for Capacity (MCPCs), Day-Ahead hourly Locational Marginal Prices (LMPs), Day-Ahead Settlement Point Prices, Real-Time Settlement Point Prices, Real-Time Settlement Point LMPs, Real-Time Electrical Bus LMPs, Real-Time prices for energy metered, Real-Time On-Line Reliability Deployment Price Adders, Real-Time On-Line Reliability Deployment Prices, Real-Time On-Line Reserve Price Adders, Real-Time Off-Line Reserve Price Adders, Real-Time Reserve Prices for On-Line Reserves, Real-Time Reserve Prices for Off-Line Reserves, and/or constraint Shadow Prices, approval of the ERCOT Board pursuant to paragraph (5) of Section 4.5.3, Communicating DAM Results or paragraph (6) of Section 6.3, Adjustment Period and Real-Time Operations Timeline, as applicable, is not required.
(4)
Upon issuance of the Market Notice described in paragraph (1), above, the ADR process shall be deemed complete, and any Market Participant that is adversely affected may appeal ERCOT’s decision to the Public Utility Commission of Texas (PUCT) pursuant to P.U.C. Proc. R. 22.251, Review of Electric Reliability Council of Texas (ERCOT) Conduct.
20.9.1
Adjustments Based on Alternative Dispute Resolution
(1)
If resettlement is practicable to address an adjustment required by the resolution of an Alternative Dispute Resolution (ADR) proceeding, ERCOT shall issue a Resettlement Statement for the affected Operating Day(s) and shall adjust applicable timelines accordingly.
(2)
If a resettlement is not practicable to address an adjustment required by an ADR resolution, ERCOT shall make the adjustments through a separate ADR Invoice that is produced outside of normal Settlement Invoices.  The appropriate payments and charges, along with settlement quality information, shall be supplied to all impacted Market Participants.
(3)
Any amount greater than $5,000,000, as approved through the ADR proceeding, shall be divided so that no one Invoice has more than $5,000,000 in ADR adjustments and such Invoices shall be issued at least 14 days apart from each other.  Payments shall be due on the date specified on the Invoice.  Any short payment shall be handled pursuant to Section 9.19, Partial Payments by Invoice Recipients.
20.9.2
Charges for Approved ADR Claim
(1)
The charges assigned to Market Participants to pay for an approved ADR claim shall be settled on the same Resettlement Statement or ADR Invoice as set forth in Section 20.9.1, Adjustments Based on Alternative Dispute Resolution.  ERCOT shall assign the costs for the approved ADR claim according to the appropriate allocation for the market service in dispute as outlined in the applicable Protocol sections.
� Docket No. 45542, Complaint by Raiden Commodities Regarding RECOT’s Refusal to Reset the Market on March 30, 2015 and May 18, 2015.
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